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Kinh gin: Cic Toa dén nhan dan va Toa dn quin su cac cap

D¢ thi hinh Luat thuong mai, Chinh phu da ban hanh Nghi dinh
sO 12/2006/ND-CP ngay 23-01-2006 “Quy dinh chi tiét thi hanh Luat thuomg
mai vé hoat dong mua bian hang hod quoc 1€ va ¢éc hoat dong dai ly mua, ban,
gia coOng v qud canh hang hod vén nudc ngodi” (sau day viél tat 1a Nghi dinh
s6 12) v Nghi dinh 6 59/2006/ND-CP ngay 12-6-2006 “Quy dinh chi tict Luit
thuong mai vé hang hod. dich vu ¢am Kinh doanh, han che kinh doanh va kinh
doanh cé didu Kién” (sau day viét 1at la Nghy dinh 56 59). Nghi dinh s6 59 thay
thé Nghi dinh s6 11/1999/ND-CP ngay 03-3-1999 “V¢é hang hoa cdm lwu thong,
dich vy thuong mai cm thuc hién: hang hod, dich vu thuong mai han che hinh
doanh, kinh doanh ¢6 didu kién".

D€ nhin thae ding va thue hién thong nhit mot s6 quy dinh trong *\gﬁa
dinh 88 12 va Nghi dinh 0 59, ngiy 13-9-2006, Tod &n nhin din 161 cao Jd4 @
chiic cude hop gém dai dién cla cic co quan: Toa dn nhan dan 161 cao, Vien
kiém sdt nhan dan t6i cao, BO Cong an, B6 Thuomg mai. Van phong Chinh phu.
Ban chi dao Trung wong 127/TW. Qua thde ludn, trao doi, 1t ci cic dai bicu
tham du cude hop déu thong nhdt cac vin dé cin duoc hudimg din va dé ngh cic
co quan tién hanh 0 tung o trung g som ban hanh Thong wr lién tch hudng =
dan thuc hién mét s& quy dinh cua Nghi dinh s6 12 va Nght dinh 6 39 cua 2
Chinh phu trong viéc truy ctiu trach nhiém hinh sumadt so thr pham. E
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Nghi dinh s6 12 vi Nghi dinh s0 59 di co hiéu luc thy hanh: do do6, tong
khi ¢ha xay dung va ban hanh Thong wr lién tuch. can ai vao k€t ludn tai cude
hop néu trén, Toa dn nhin dan 16i cap tam thai hudng dan mot s6 diem sau diy:

I VE VIEC XAC DINH HANG CAM

1. Biéu 5 Nghy dinh 50 12 di quy dinh hang hod cam xuit, nhap khau; do
do, d6i vai ciac truomg hop budn bin trdi phép hoac van chuyén trdi phép hang
hod qua bi¢n gidi thi viéc xdc dinh hang cam nhu sau:

a) Trudmg hop xudt khilu hang hod mau dich, phi mau dich; xuat, nhiap
khdu hang héa tai khu vire bién gior van cie nude ldng gicng: hang hod vien tra



Chinh phti, phi Chinh phu. thi hang hod thuge Danh muc quy dinh tai Phan T Phu
luc s6 01 (ban hanh kem theo Nghi Jinh 56 12) 13 hang cam.

b) Truomg hop nhap khau hung hod mau dich, phi mau dich: xuat khau
hang hoa tai khu vuc bién giin von cac nude lang giéng: hing hod vién tro Chinh
phu, phi Chinh phu, thi hang hod thugc Danh muc qux dinh tai Phin 11 Phu luc
s0 01 (ban hinh kém theo Nghi dinh s6 12) 1 hiang cam

¢) Khi xdc dmbh ha’mg hod thuge Danh muc hang cam duoc huong dan tai
diém a va iém b muc 1 niy. cdn kiém tra rong trudmg hop ¢u the do Thi twdng
Chinh phu ¢6 cho phép xuat khau, nhap khau theo quy dinh tai khodn 3 Dieu 5
Nghi dinh s8 12 hay khong? Néu tong trudmg hop cu the dé, ‘Thu tm‘mg (‘hmh
phi ¢ho phép xuit khau, nhap khau thi hing hod do khong a_in
(cho dén thos diém ban hiinh Cong van nay Thi tuéng Chinh phi chira Lh(} phnp

truemg hop nao).

. Diéu 4 Nghi dinh s6 59 quy dinh hang hod. dich vu cam Kinh doanh,
han ché kinh doanh vi kKinh doanh ¢6 diéu kién; do d6, doi vdi cac truong hop
san Xudt, tang trit. van chuyén, budn ban trong nude thi hing hoa thu«fsc Danh
muc quy dinh tai Phin A Phy luc [ ban hanh kem theo Nghy dinh s6 59) la hang =
can.
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Khi xdc dinh hang hod thuoc Danh muc hang ¢am, cén Kiém Ira uq@ 3
truomg hop cu thé 36, Thi témg Chinh phi ¢6 cho phép cung tng hing hoa the - 0
quy dinh tai khoan 2 Diéu § Nghi Jdinh s8 59 hay khong? Néu trong trudmg Hop =
cu thé d6. Thi: rmg Chinh pha cho phép cung img thi hang héa db khong phai -

la_hang cdm (cho dén thoi diém ban hanh Cong van nay Thu tudng Chinh phi
chua cho phép trudmg hop nao).

1L VE VIEC XU LY MOT SO HANH VI LIEN QUAN DEN THUOC LA DIEL.
XIGA SAN XUAT O NUOC NGOAL
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Theo quy dinh 141 Biu 4 Nohi dinh $6 59 thi thudc la diew, xi go o o
dung thuoc li thanh pham khac nos chung khang phdr la hang ¢dm ma chi la
hang hod han ché kinh doanh. Tuy nhién. theo quy dih caa Chinh phu thi viée
nhap khau thudc 14 di¢u, xi ga san xult & nude ngoar ¢hi duoe phép thue hien sau
khi ¢é lurdmg din cta Bo Thuong mai vio BO Cong nghiep. Cho dén than dicm
hién nay vin chua co hudng didn ve van dé nay: do 46, viec xu ly mdt so hanh v
Lién quan dé€n thudoc 14 dicu, Xi gi son xudlt 0 nude ngodn duoe thue hién nhu sau:

1. Moi hanh vi buon bdn qua bien gion thuoe la dicu, X1 ga san xuat o nuoc
ngoai. néu c6 diy di yéu 6 cdiu thanh 19i pham quy dinh tai Diéu 153 cua
BLHS, thi phii xét xu vé 101 “Buon lau”, nhimg khong duge dp dung tinh tct
“hang cdm”
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2. Mot hanh vi van chuyén qua bién giéi thude 1a di€n, *xi ga san xudt o
AuGe ngoai, néu c6 ddy di yéu 16 cdu thanh toi pham quy dinh tas Piéu 154 cha
BLHS. thi phai xét xir vé 10i “Van chuyén trdi phép hang hod qua bién g™,
nhimg khong duoc dp dung tinh tiét “hang cdm”.

3. Moi hanh vi san xudt, thng irir, van chuvén. buon ban trong nudc thuoc
14 diCu, xi ga san xudt & nudc ngodi, néu b truy (O thi khong xét xir vé 1dr “san
xudl, tang trir, van chuyén, budbn bdn hang c&m™, Néu chimg minh duge ¢6 muc
dich kinh doanh va ¢6 day di yéu 1o cfu thanh 16i pham quy dinh tai Di¢u 159
cua BLHS | thi xét xir v¢ t0i “kinh doanh trdi phép".

11 TO CHUC THUC HIEN

1. Yéu céu cdic dong chi Chanh dn Toa én nhan dan dia phuong. cic dong
chi Chdnh dn Toa dn quan su cic ¢iap, cic déng chi Chinh toa cic Toad phiic
thdm vi Toi hinh sy Tod dn nhan dan 61 cao nhan duge Cong van ndy can (6
chire trién khai quén trigt trong co quan, don vi minh nham bao dam cho viée xét
xif clla Tod dn ¢dc cdp diing phép luat.

2. Trong qua trinh thuc hién néu ¢6 viin dé gi vudng mic cin duge zidi
thich, hudng din bd sung thi Kip thon phan dnh cho Tod dn nhan dén 161 cao dé
¢ sir gidi thich, hudng din bé sung,
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